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GENERAL CONTEXT
Catalytic forces which can be anticipated to raise significant water issues
affecting Mexican-U.S. relations are population and economic growth. This growth
can be expected to place increased demand upon scarce surface and groundwater resources along much of the 2,000 mile border separating the two countries.
Briefly, on the U.S. side we find that the entire southwest is part of the
so-called "sun belt" area and population projections are for continued growth
along that border on the U.S. side.

1

On the Mexican side of the border. Francisco

ea' Alba projects a national population growth rate of 3.22 per year, which could mean
a doubling of the national population every twenty years. His figures show an
even faster growth rate for those Mexican states bordering on the U.S.-Mexican
frontier, with a 3.6% per annum growth rate.
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These figures are put into even

more dramatic relief when compared to the browth rate of India which is 2.4% per
annum.

3

In addition, in the Colorado River Basin large energy resources are found

and the development of these energy resources will place substantial additional
demands upon the limited water resources of that Basin which will, in turn, have
transboundary impacts upon Mexico.
I. Surface Water
A. Colorado River
1. Quantity-- the 1944 Colorado River Treaty with Mexico quantified the

e-- respective shares of Mexico and the U.S. the share of Mexico was established
at 1,500,000 acre-feet per year. This amount of water is to be delivered in

accordance with annual schedules formulated by the Mexican section of the International Boundary & Waters Commission before the beginning of each calendar year.
The schedule for the Mexican allotment includes maximum and minimum amounts to
be delivered by the United States during particular months.

5

However, in the

event pf "extraordinary drought or serious accident" in the United States, minimum amounts may be reduced in the same proportion as are consumptive uses in the
U.S.

6

This "extraordinary drought" provision is the major remaining water quan-

tity issue.
The generality of the "drought" language could lead to substantial problems
in times of water shortage. Cesar Sepulveda observes that these questions "could
seriously affect the relations between the two countries," and goes on to illustrate the concern of Mexico:
The Treaty of 1944 failed to specify whether the drought
could occur ir the total region served by a river system
or only in a portion of it, and also did not define the
intensity nor duration of the drought. Further, no precise measurement is provided. Such imprecisions give rise
to many interesting hypothetical questions. For example,
if severe dourght conditions do indeed exist in the U.S.
during one year, the reduction in consumption would not be
immediately calculable, and until such calculations would
be made, would Mexico not be entitled to receive her full
allotment of water?
and a respected American commentator adds "Mt takes little imagination ... to
foresee conflict if Mexico's deliveries are ever cut ..." under the "extraordinary drought" provision.

7

2. Quality--on the other hand, the water quality problem has been a
prime irritant to the peaceful relations of the two countries, and is one that
both will have to watch closely. The two countries have struggled with this
problem through a series of interim agreements which culminated in Minute 242,
a binational agreement to constitute a "permanent" solution to the salinity
problem. Minute 242 was signed on August 30, 1973, by Ambassadors Herrera of
Mexico and Friedkin of the United States. Its most important provision is that

4

the salinity of the water at the Morelos Dam shall be no more than 115 parts per
million plus or minus 30 parts per million above that of the salinity at the
Imperial Dam. This, in fact, means that the farmers in the Mexicali Valley of
Mexico will be irrigating with water which is no more than 115 parts per million
plus or minus 30 parts per million higher than the salinity of the water which
their American neighbors in the Imperial Valley across the international boundary receive from the Imperial Dam.
In order to reduce the salinity at the Morelos Dam to the 115 plus or minus
30 parts per million above the salinity at the Imperial Dam, a reverse osmosis
desalting plant near Yuma, Arizona, and a canal through the Santa Clara Slough
to the Gulf .of California in Mexico are required. The canal is to carry the brine
produced by the desalting plant. All of the construction cost is to be borne by
the United States.
ra"

The other principal elements of the agreement are: (1) "that the U.S. will
support efforts by Mexico to obtain appropriate financing on favorable terms for
the improvement and rehabilitation of the Mexicali Valley;" (2) that each country
"shall limit pumping of groundwaters in its territory within five miles ... of
the Arizona-Sonora boundary near San Luis to 160,000 acre-feet ... annually;" (3)
that "the United States and Mexico shall consult with each other prior to undertaking any new development of either the surface or the groundwater resources,
or undertaking substantial modifications of present developments, in its own territory in the border area that might adversely affect the other country;" and (4)
that the Minute 242 constitutes a "permanent and definitive solution of the saUnity problem." 8
Nonetheless, there still is potential for water quality questions to arise
between the two countries. There is a range of potential water quality impacts
from energy development in the Colorado River Basin but, as Professor Bishop

states, "the water quality problem of most concern to both the U.S. and Mexico
is salinity."

9

The water of the Colorado is the lifeblood of the thirsty southwestern U.S.
and the Mexicali Valley of northwestern Mexico. It presently supplies the needs
of 15,000,000 people in supplying the water for their cities and irrigating the
agriculture, mining, and industrial enterprises within the basin, not to mention
the recreational, fish, and wildlife uses of the river. In addition, that basin
is being called upon to meet the nation's energy demands. It has been said that
the Colorado River Basin is one of the richest storehouses of energy resources
in the U.S. Within the four states of New Mexico, Arizona, Colorado, and Utah,
conservative estimates indicate that there are more than 23.5 billion tons of recoverable coal reserves, of which more than half are of the low sulphur variety
which is in demand for electrical generation. In addition, these four states contain nearly 90% of the uranium reserves of the United States, and virtually all
of the domestic oil shale reserves are located in Colorado, Wyoming, and Utah.
As Professor Lee Brown and associates point out, "it is an inescapable conelusion that the upper Colorado will play an important role in any U.S. effort to
achieve even semi-independence from foreign energy sources,"

10

Numerous projections of energy-related water consumption in the Colorado have
been made. The 1974 "Report of Water for Energy in the Upper Colorado River Basin,"
prepared by the U.S. Department of the Interior, concluded that "under this set of
projections, there could be significant shortages occurring in all states on'the
upper basin except Wyoming by the year 2000." More recent studies have been less
pessimistic. The August 1975-76 "Water Assessment" of the V.S. Water Resources
Council concludes that "the projected future modified flow of the outflow point
of the region when compared with the delivery requirements to the lower Colorado
region implies surplus water still available after the year 2000 for upper basin

use.

" 11

The various projections vary as to when a water crunch might arise in

the Basin.

12 Technological changes in electrical generation techniques, for ex-

ample, may affect these figures significantly,

13

but whatever the estimate, there

is unanimity that significant additional demands for consumptive use will be placed
upon the Colorado River for energy developments.
Because Mexico's allocated share of the waters of the Colorado is a prior
obligation under the Colorado River Treaty, one would not anticipate water quantity disputes except in the case of an extreme drought which both nations would
ho affected by under the terms of the treaty. However, water quality is another
matter and the question of salinity on the Colorado has to be the prime continuing
water issue between Mexico and the U.S.
Bishop, in his study, says "the impacts of pollutants on stream quality levels in the upper Colorado River Basin are potentially significant in areas of intense energy development."
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And he goes on to state that "the most pervasive and

important water quality problem facing the U.S. and Mexico is sa l inity. Since the
two countries have agreed under Minute 242 on a salinity level for water delivered
to Mexico, an important water quality concern is the effect of energy development
on the future salinity levels in the river."

15

Various studies have attempted to assess the changes in Colorado River salinity as a consequence of future development and it generally is agreed that increased
energy development will lead to increased consumption and that salt concentrations .
in the river therefore will rise with accelerated energy development. This increase can be expected because of reduced amounts of water for dilution. Various
strategies have been devised to contain salt releases into the Colorado and under
Minute 242 the desalting plant at Yuma has considerable capacity for taking salt
from Colorado River waters, but water and salt mass balance model studies have analyzed the effect of future development of compact waters in the Colorado Basin

for a variety of alternative energy development futures and Bishop concludes that
"the total dissolved solid concentrations are seen to increase below Imperial Dam
even though the total salt load in the River is reduced via water diversion for
energy. Thus salinity concentrations are affected more by taking water that serves
for dilution out of the river than by the removal of salt load from the water."

16

The Yuma desalting plant has substantial capacity for meeting future salinity
increases but, since the projections are for increased salinity concentrations and
since the quality of water delivered to Mexico is tied to the quality of water delivered to the Imperial Valley in the U.S., there has to be a continuing concern
about water quality in the Colorado and, as Bishop concludes, "these effects of
future development will have to be considered in the planning and implementation
17
of programs to meet water quantity and quality commitments to Mexico."
B. Rio Grande

1. Quantity--the Rio Grande rises in the Rocky Mountains of Colorado.
It then quickly descends to the arid lands of New Mexico where it flows past the
Jornado del Muerto before passing on to form the boundary between Texas and the
Mexican states of Chihuahua, Coahuila, Nuevo Leon, and Tamaulipas.

18

The area

drained by the Rio Grande can be divided into the upper and lower basins. The
upper basin lies between the Colorado headwaters and Fort Quitman, Texas; the
lower basin extends from Fort Quitman to the Gulf of Mexico. The Rio Grande has,
for centuries, been the giver of life to this water short region. Disputes inevitably arose as population increased along the river valley.
These disputes led to the 1906 Rio Grande Irrigation Convention which provided an amicable solution by quantifying the Mexican share of the flow of the
Upper Basin. Under the treaty of 1906 the United States is obligated to deliver
in perpetuity to Mexico 60,000 acre-feet each year in the bed of the Rio Grande.

19

Deliveries of this water are distributed throughout the year pursuant to an agreed

7

r-

schedule,20 without cost to Mexico.
ing the water

22

21

The United States pays the cost of stor-

in a dam at Eagle, New Mexico, now known as Elephant Butte Dam.

There is an escape clause which allows the amount delivered to Mexico to be reduced in the same proportions that deliveries to the United States are reduced,
in the event of a serious drought or accidental failure of supply in the United
States.

23

Then, in 1944, the waters of the Lower Basin were allocated, after nearly a
half century of discussions and intermittent negotiations, by the Rio Grande,
Colorado, 'and Tijuana Treaty of 1944.
Some twelve hundred miles of the boundary between Mexico and the United
States is formed by the Rio Grande. All but one hundred miles of this river_
boundary is below Fort Quitman, and is thus in the lower Rio Grande basin.

24

Drainage from Mexico accounts for 70% of the water flowing in the lower Rio
Grande, and that from the United States contributes approximately 30%. The
treaty of 1944 allocates the waters of the lower Rio Grande about equally between the two countries.

26

To the United States is allocated: all of the waters

contributed to the main stream by the principal United States tributaries below
Fort Quitman;

27

one-half of the flow in the main channel of the Rio Grande be-

low the lowest major international storage dam; one-third of the flow into the
main stream from the principal Mexican tributaries

which is

28

above Salineno, Texas,

guaranteed by Mexico to average at least 350,000 acre-feet per year

over a five year period;

29

and one-half of all other waters flowing into the

main channel of the Rio Grande, except that water coming from the San Juan and
Alamo Rivers and any return flow coming from land irrigated by these two rivers.

30

Mexico is not guaranteed any of the flow of the principal United States tributaries below Fort Quitman. She receives two-thirds of the flow of the principal
Mexican tributaries above Salineno, Texas; all of the waters reaching the main

8

channel from the San Juan and Alamo Rivers; and one-half of all other flows
occurring in the main channel of the Rio Grande.
portion

31

Thus, although the larger

of the water of the Rio Grande below Fort Quitman comes from Mexican

tributaries, the United States receives about one-half of all the water of the
river.

32

These allocations and their administration by the International Bound-

ary and Waters Commission have been a model of international cooperation.
2. Quality--although water quality problems in the Rio Grande have

not reached the point that they did on the Colorado prior to the negotiation of
Minute 242, there certainly is potential for increasing water quality concern
as population and economic development increase along the Rio Grande on both sides
of the border. John Hernandez concludes that the "quality of the surface flow of
the Rio Grande is of great interest both to the U.S. and Mexico, and it is important that analytical studies on historical water quality records be carried
On SO as to detect changes in quality before serioUs adverse effects occur.
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II. Groundwater
The heaviest groundwater users in the United States are the states which are
34
contiguous to Mexico, and yet, paradoxically, the law and institutions of the
border states are woefully inadequate to control the exploitation of their groundwater resources.
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In addition, international competence over aquifers divided

by the frontier is largely undefined; it is fair to say that the legal and institutional situation is chaotic.
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None of the border states "has adequate legis-

lation or regulations for the protection and management of diminishing supplies
* within the state and along the border areas. New Mexico has the only public control system, but regulations under it do not contemplate joint controls in the
area of the border. Arizona and Texas have virtually no controls except voluntary ones, and the California law is beholden to similar rules of capture which
do little to discourage excessive pumping and waste.

,37

9

tr"In contrast to the legal situation on the U.S. side of the frontier, Mexico
does have legal suthority to control groundwater withdrawals. The national government, through the Secretariat of Water Resources, can regulate extraction and
the Secretary on his own initiative can establish prohibited groundwater zones
if existing developments or the aquifer are in danger of being adversely affected,

38

or if it is otherwise in the public interest.

Coincident with the newt legal vacuum, 449n46icant poputation Ancmases a/te
pujected on both sides o6 the botdet, making it 4easonabte to anticipate that
them

vita

be inc/teasing investment in wtoundwate4 Ocitities and accetemating

demand placed on poundwate4 usoutces bisected by the inteknationat boundany
between the . two count/tie4.
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The coming toget1e4 o6 these two 6actols couldbe

desotibed az a calizion coume. With inc4eased demand 04

a timited 4e4ou4ce,

combined wi_th a sttiking absence o6 institutions 04 eithe4 tesolving disputes
ot managing the team/tee, the potential 04 dispute between the two counttiez

has to be something make than Amaginaity. 40
A. The Legal Context
The situation of a near legal vacuum is not unique to the United StatesMexico frontier, since only recently has much attention been directed to groundwater resources. Robert D. Hayton observes that "Traditionally there has been
a failure to focus on the regulation and management of groundwater in most legal
systems.“

41
Professor Clark adds that "Legislative attention to the physical re-

lationship between surface and ground water sources is scarcely older than the
concern for pollution.”

42

It has been, in fact, a question of being out of sight

and out of mind. The primary attention of domestic water law has been focused
on surface water, and there is an almost complete lack of groundwater practice
at the international level. There are some treaties, such as the agreement between Poland and the USSR, signed at Warsaw on July 17, 1964 43 which refer to

groundwaters. That treaty came in to force on February 16, 1965, by an exchange
of the instruments of ratification at Moscow and, in a general way, includes
groundwaters "intersected by the state frontier" in frontier waters.

44

There

is also Minute 242 between the United States and Mexico which limits pumping on
both sides of the frontier in the Yuma area,

45

and the International Boundary

and Water Commission (BWC) has dealt successfully with groundwater problems on
a pragmatic, ad hoc basis; but, by and large, groundwaters have not been a matter of concern at the international level. As in the case of groundwaters generally, "it is more a case of non-management than of mismanagement."

46

Teclaff points out that frequently groundwater has not been included in the
established . surface water law regime: "Mt was thought quite adequate to treat
groundwater either as part of the land ... or as a commodity, susceptible of
ownership through the act of capturing it by sinking a well."

47

For example,

under Spanish law, which has influenced the groundwater law in Latin America
and the Philippines, "ground waters had traditionally belonged to the owner of
the super adjacent land.

”48

English common law also has given absolute ownership

of groundwaters to the super adjacent property owner. Wells Hutchins stated that
the English common law doctrine "in its original form ... accords exclusive property rights in the water to the land owner; it gives him any quantity, for any
legitimate enterprise, either on or off the overlying land; ... but if the effect of heavy pumping by a land owner, while engaged in any legitimate enterprise, ...

is

to exhaust the groundwater supply of his neighbor by drawing all

the groundwater from the substratum of the latter's tract into his own heavily
pumped well, it can not become the ground of an action.

„49

Texas follows the

English common law theory and the Texas law of groundwater has been summarized
as "you can steal your neighbor's water, but you can't pollute his well.”"
It has been suggested that "the problem, then, is to fashion a legal regime

Awl%

and a management machinery"

51

which will be integrated in order to achieve the

optimum sustained yield of a nation's or a region's total water resources.
B. The Economic Context
Under the common law doctrine, each owner's right to the water itself, or
the right to use the water, is insecure because other pumpers may take possession of the mobile resource at any time.

52

Accordingly, the individual surface

owner is encouraged to exploit the groundwater resource as quickly as possible,
so that the fluid and mobile water resource will not be captured by others. S.
J. Ciriacy-Wantrup points out: "[The d]efinite property rights belong only to
those who are in possession--that is, who gets there I fustest with the mostest.'
Every user tries to Protect himself against others by acquiring ownership through
capture in the fastest possible way. Deferred use is always subject to great uncertainty; others may capture the resource in the meantime."

53

Terrance S. Vee-

man adds that:"[i]n the absence of effective social institutions to guide resource
use, private groundwater use can be predicted eventually to generate excessive
investment and extraction costs; induce a pumping rate which is greater than socially optimal, and which may lead to irreversible depletion; dissipate economic
rent or producer surplus, and in general create economic waste and resource inefficiency."

54

This situation leads to great insecurity for all existing users of

water from an aquifer, although the concepts of "security" and "flexibility" are
essential criteria for an adequate water rights system.

55

Underlying the concept

of physical security is the premise that holders of groundwater rights must have
a reasonable degree of certainty--the supply of water must not be unreasonably

uncertain. Ordinarily, the physical supply of groundwater is more secure than
surface water, since the aquifer frequently stores water in seasons and years of
heavy rain and above average recharge that can be used in seasons or years of
lower rain fall and lower recharge.

12

In addition, however, there is the factor of "tenure security." Tenure
security does not refer to reliability of supply, but to the effect of human
actions on the reliability of supply, that is, the security of the land owner
from the unreasonable use or export of groundwater by his neighbor. The common
law rule of absolute ownership obviously increases tenure insecurity because it
countenances the unrestrained right of one's neighbor to pump all the water he
may need, without restraint or liability to other overlying owners for any adverse effects of his pumping. This has the economic effect of stimulating investment in groundwater development because of the uncertainty of one's property
right over this "fugitive resource."

56

There is an incentive to each landowner

to protect himself against his neighbor's lawful acts by capturing as much of the
resource as quickly as possible. Therfore, there is an economic incentive for
over-investment and for depletion, rather than for conservation of the resource.
This conceptual approach has been elaborated on by Kelso, Martin, and Mack:
"Two aspects of water rights most significant for an understanding of men's behavior relative to water and to one another over water are: (1) ... that whatever
rights they hold to water and its use will be stable and dependable over time,
and (2) the flexibility permitted to them to effect changes in use and location
of use of the water covered by their rights, and to acquire and transfer water
rights from and to others. ... Security and flexibility are the twin essences of
socially efficient property relations."

57

Veeman points out: "the indefiniteness

of property rights associated with a fugitive resource such as groundwater leads
to its rapid development and, perhaps, depletion.

”58

Speci liicatty, in tegaxd to the Aitution along the United State's-Mexican
bo4den, it cannot be Aaid that wata cusetA have tecaxity in theix exto,f,ctations,
not can it be Aaid that whateve4 1tight4 they hold to wata and it's we will be
Atabte and dependable ovet time. Quite the conttaty, thete ate (1) ptojection4
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gAowing population along both 4ide4 o6 the botdet, (2) a 4ituation Ln which
no 6tzte no4th o ti the botdek (with the exception o New Mexico) ha4 Zega.e imoti-

tution6 adequate to conttot pumping, and (3) no inte4nationat cont4ot except at
Yuma unde4 the intetim attangement 06 Rezaution 5 o Minute 242, 59 which can
puvent eithen nation 6tom "zteating .i26z neighboes watet.0 60 The4e6one, a Aitaation exiztz which eneoutage4 each nation to outdo ith neighbot by devetoping
94oundwatet tezoutcez az 4apidty az pozzibte, penhapz even to the point o deptetion o6 the guundwaten 4e4oume. The legal situation encounagez ove4development;
ovendevetopment 4e6utt6 in oven inveztment in developing the teoounce and •heteOtc, both economic wazte and ne4ounce wazte tote Likely due to the inzecmity
atieing linom inadequate inztitutionat contutz.
C.

Alternative Institutional Opportunities

In suggesting possible institutional arrangements for the management of
transboundary resources between the United States and Mexico, it is necessary to
consider in addition to the twin criteria of security and flexibility, the goal
of avoiding conflict between the two countries, and the fundamental goal of the
public interest in providing for an orderly development of groundwater supplies,
in the interest of the best utilization of this natural resource.
A system should be devised which will reduce the likelihood of water users
on one side of the international boundary adversely affecting water users on the
other side of the boundary, thereby causing conflict between the two countries.
D.

Possible Management Options

1. The Status Quo ante--thefirst option would be to leave the situation
largely as it is, following the essentially laissez-faire English common law
doctrine allowing each country on each side of the boundary to use and exploit
the groundwater resources on its respective side as it sees fit, without regard
to its neighbor.

This would lead to (1) neither of the water users having
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security in that resource, (2) uneconomic development of the resource b y encouraging overly rapid development, (3) increased marginal cost to all exploiters of the resource, and (4) encouragement of the depletion of the resource.
It, therefore, would not provide the security essential to a good groundwater
system ; Further, at some point it inevitably would lead to conflict between
the two countries which, if not settled amicably by agreement, might be taken
to the International Court of Justice or an arbitral tribunal. This scenario is
not an attractive one. Friction between the two countries and potential for conflict would be raised to undesirable levels, and the economic waste caused by
over-rapid development already would have occurred, as well as undoubtedly substantial damage to the groundwater resources due to excessive withdrawals. In
addition, it always is hard to assess the perils and uncertainties of resort to
litigation.
2. Management-Variation A (Equitable Apportionment)--there is a spectrum of possible
variations on the option of establishing institutional mechanisms for managing
the resource. One would be to grant the IBWC the following powers: 1) jurisdiction over groundwaters intersected by the international boundary; 2) comprehensive authority to make the engineering studies necessary to determine such
information as the area, depth to water, aquifer thickness, volume, quality.
quantity, anticipated yields, transmissibility and recharge rate of an aquifer.
IBWC could determine allowable levels of withdrawal in order to maintain a sustained yield from the aquifer or a calculated mining plan. It should be noted

that the IBWC already is gathering this type of data; 3) responsibility to identify and declare designated international groundwater areas which have reason-

ably ascertainable boundaries; and 4) authority to apportion the waters of the
aquifer and close the area to withdrawals beyond the allowable as determined by

1,3

the physical criteria of the aquifer.
This approach would follow roughly the current practice of the State of
New Mexico, in which the State Engineer has jurisdiction over declared basins
that have "reasonably ascertainable boundaries,"
declared basins to further withdrawals.

62

61

and has power to close these

The IBWC, rather than waiting for de-

velopments to reach the point at which a safe yield of the aquifer were threatened, could apportion in advance the groundwaters intersected by the boundary
on its own initiative. Various alternative methods conceivably could be suggested as guidelines in calculating the division: 1) the amount of water that
each nation would receive could be based upon the amount of recoverable water
underlying each nation; or 2) the amount of water could be based upon the relative surface areas of each nation overlying the water--each nation would receive
the proportionate share of the groundwater that its surface area reflected in
proportion to the total surface area overlying the aquifer. Both of these approaches would require much more study.

63

There is, in fact, some international

practice in apportioning shared petroleum resources.

64

Once the division of the groundwater was made, regardless of the method
followed in arriving at the division determination, the internal administrative
water machinery of each nation would be responsible for allocating that nation's
share of the aquifer according to its water laws and administrative procedures.
This would have the advantage of providing security for investment in water resources on each side of the border. It would prevent the possibility of pumping
wars, since each side would know with certainty the amount of water to which it
was entitled. Further, the resource would not be threatened through uncontrolled
exploitation, and the potential for conflict between the two countries would be
reduced.
Variation B (Case by Case Negotiation)--granting the IBWC the power to

16

identify and declare "designated international groundwater areas" and the authority to apportion the waters of such designated aquifers will be controversial
and undoubtedly strongly opposed. The difficulty in obtaining such a treaty
cannot be overestimated. Therefore, a less far-reaching option would be a case
by case or aquifer by aquifer approach. Individual agreements would be negotiated for each groundwater area as problems arose, using a variety of engineering
and legal measures, including the negotiated apportionment of the waters of the
aquifer. This approach would very possibly vary from basin to basin and agreements, therefore, would have to be reached by treaty on a basin to basin basis.
This could be termed the pragmatic, case by cise approach--pragmatic both politically and technically. This is in fact a description of the present state.of
affairs. For example, pumping in the Yuma area was dealt with in Minute 242
which limited pumping within five miles of the border to 160.000 acre-feet per
year. The IBWC is carrying on a data exchange program and an aerial surveillance
program to identify groundwater developments and potential trouble spots. The
IBWC is keenly aware of possible stress points such as in Ciudad Juarez-El Paso,
Nogales, and the Colorado Delta areas..
The problem with such a basin to basin and treaty to treaty approach is that
problems such as these are so difficult to get on the national agenda that they
tend to be shelved until a crisis is reached. It it were politically possible,
it would be desirable to give the IBWC continuing authority to designate groundwater areas and, therefore, control withdrawals before the crisis point has been
reached.
Variation C (Comprehensive Management)-- a third variation of the management
option would be to give the IBWC the complete spectrum of administrative powers
from investigation and planning to rule-making and enforcement. This would put
it not only into the investigative, engineering, and planning functions, but also

/

into the regulatory and enforcement end of the administrative process. This,
perhaps, would be the ideal approach, but the least likely to be accepted. It
would empower the IBWC to control withdrawals, and thereby preserve the resource,
providing security to water users at the time. It also would allow the IBWC to
plan for and carry out policies which would be responsive to changing conditions.
Undoubtedly this would be objected to as the creation of a super agency, and
would expose the IBWC to the criticism and controversy caused by an international
agency being placed in the business of enforcement inside the domestic boundaries
of a sovereign nation.
3. International Litigation--whichever of the above options, or combinations
of options, might be chosen, it undoubtedly would be better for the two countries
to reach agreement on a binational basis rather than allowing the problem to become so intense as to require litigation before the International Court of Justice
or a tribunal of arbitration,
that litigation entails.
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with all of the perils, uncertainties, and delay

66

The problem, succinctly stated, is that there is a limited supply of groundwater along this international frontier and that both the United States and Mexico
are facing the prospect of greater demand because of increased population. It
would be highly desirable to anticipate the situation before it reaches crisis
proportions. The United States and Mexico should, by agreement, establish the
means for managing the resource and avoiding damaging disputes between the two
countries. Resolution 5 of Minute 242 contemplates such an agreement.

67

The courts, too, undoubtedly would prefer that the parties settle the matter
between themselves, rather than resorting to litigation. For an example of judicial attitudes involving interstate disputes, the Court, in Colorado v. Kansas,

68

reflected that "The reason for judicial caution in adjudicating the relative rights
of States in such cases is that ... they involve the interests of quasi-sovereigns,
... of interstate differences of a like nature, that such mutual accommodation

LO

and agreement should, if possible, be the medium of settlement, instead of the
invocation of our adjudicatory power.
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Ward Fischer concludes that, in regard to interstate groundwater problems
in the United States, there are "two apparently viable alternatives ...: [title
interstate compact, and litigation between the states..

70

However, he is pes-

simistic in his assessment of the likelihood of the states reaching agreement
before the crisis point is reached and resort has to be made to the courts: "Our
conclusion must be that the interstate compact is by far the most effective, most
sound, most flexible, and overall most satisfactory approach that can be recommended. Regrettably, our conclusions must aldo be that, between these two alternatives, it is also the less likely; that litigation between the states resulting in equitable apportionment of available ground waters can be expected,
unless there is an unprecedented awakening to responsiblity and to reality among
the water users and water administrators of the affected states."

71

The record of dealing with joint water problems between the United States
and Mexico is a good one, and leaves some room for hope, perhaps even optimism,
that Mexico and the United States may be able to handle the problem in advance
by agreement rather than by resort to international litigation. "In any event,
we must expect that our international conflicts will not be limited to surface
waters, but rather that, sooner or later, we must grapple with the depletion and
pollution of international waters."

72

In the event a groundwater question between Mexico and the United States
resulted in litigation, the court undoubtedly would conclude that a nation does
not have absolute territorial sovereignty and that it cannot act in disregard of
its neighbor.

73

In the interstate water litigation between Wyoming and Colorado, the United
States Supreme Court reached an analogous conclusion:"The contention of Colorado

that she, as a State rightfully may divert and use, as she may choose, the waters flowing within her boundaries in this interstate stream, regardless of any
prejudice that this may work to others having rights in the stream below her
boundary, can not be maintained. The river throughout its course in both States
is but , a single stream, wherein each State has an interest which should be respected by the other.
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The International Court, if given the case by agree-

ment of the parties, no doubt also would look with favor upon the language of
the Supreme Court

75

in a suit by Kansas against Colorado for equitable apportion-

ment of the Arkansas River: "Whenever ... the action of one State reaches through
the agency of natural laws into the territory of another State, the question of
the extent and the limitations of the rights of the two States becomes a matter
of justiciable dispute between them, and this court is called upon to settle
that dispute in such a way as will recognize the equal rights of both and at the
same time establish justice between them."

76

The much quoted International Trail

Smelter case, although dealing with air pollution, also would be relevant for it
states: "that, under the principles of international law, ... no State has the
right to use or permit the use of its territory in such a manner as to cause injury by fumes in or to the territory of another ... when the case is of serious
consequence and the injury is established by clear and convincing evidence.
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Thus, an international tribunal undoubtedly would reject the international law
equivalent of the common law doctrine--absolute territorial sovereignty. It
would, instead, look to the 1966 Helsinki Rules for guidance in settling a case
on the basis of equitable utilization.

78

The problem with litigation is that the question is referred to the court as
a last resort when the crisis already has been reached. The courts deal in a
case by case, after the fact manner, and are not in a position to anticipate the
problem, and to engage in the long term planning and management of the resource

ZU

that is desirable If optimum use is to be achieved. As the Supreme Court said
in Colorado v. Kansas,

79

water cases "present complicated and delicate ques-

tions, and due to the possibility of future change of conditions, necessitate
expert administration rather than judicial imporition of a hard and fast rule." 80
Conclusions:
Of the various alternatives, perhaps the option most likely to be accepted
would be a compromise position between the utopian international commission, with
the complete panoply of powers from investigation and planning to regulation and
enforcement, and the existing status quo. A relatively objective and, therefore,
perhaps acceptable approach would be one that 'provided the means for an equitable apportionment of transboundary groundwaters, leaving the actual planning,
distribution, regulations, and enforcement of each country's share to that country.
Ward Fischer, in discussing interstate compacts, has stated that one of the
basic decisions "required in the development of any particular compact is that
between allocation v. management. Should the compact provide that each state is
allocated a specific quantity of water? Or, on the other hand, should the states
agree that the water resource is one that should be subject to year-to-year to
decade-to-decade management, without specific quantities of water allocated to
the participating states? Allocation in absolute quantities or in percentages
is the simplest solution. Management is no doubt the best, allowing, for example, planned recharging of the undergroundwater resource for the ultimate
81
greaCer benefit of all of the states." The allocation option is likely to be
the simplest for international groundwaters as well. Specifically, this has
been the model followed in the case of surface waters shared by the United States
and Mexico where the waters of the Rio Grande and the Colorado have been divided
by quantity, leaving the actual administration of each country's amount to each
representative country.
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C OM IS I

INTERNATIONAL BOUNDARY AND WATER COMMISSION

UNITED STATES AND MEXICO
MEXICO, D.F.
AUGUST 30, 1973.

MINUTE NO. 242*
PERMANENT AND DEFINITIVE SOLUTION
TO THE INTERNATIONAL PROBLEM
OF THE SALINITY OF THE COLORADO RIVER
The Commission met at the Secretariat of Foreign Relations, at
Mexico, D.F.. at 5:00 p.m. on August 30, 1973, pursuant to the
instructions received by the two Commissioners from their respective
Governments, in order to incorporate in a Minute of the Commission
the joint recommendations which were made to their respective Presidents by the Special Representative of President Richard Nixon,
Ambassador Herbert Brownell. and the Secretary of Foreign Relations of Mexico, Lie. Emilio 0. Rabasa, and which have been
approved by the Presidents, for a permanent and definitive solution
of the international problem of the salinity of the Colorado River,
resulting from the negotiations which they, and their technical and
juridical advisers, held in June, July, and August of 1973, in compliance with the references to this matter contained in the Joint
Communique of Presidents Richard Nixon and Luis Echeverria of
June 17, 1972.
Accordingly, the Commission submits for the approval of the two
Governments the following
RESOLUTION:
I. Referring to the annual volume of Colorado River waters
guaranteed to Mexico under the Treaty of 1944, of 1,500,000
acre-feet (1,850,234,000 cubic meters):
a) The United States shall adopt measures to assure that not
earlier than January 1, 1974, and no later than July 1,
1974, the approximately 1,360,000 acre-feet
(1,677,545,000 cubic meters) delivered to Mexico upstream of Morelos Dam, have an annual average salinity of
This is a reprint of the official version of Minute 242 obtained from the Intemational
Boundary and Water Commission. Minute 242 may also be found at 12 Intl Legal Materials
1105 (1973); 69 Dep't of State Bull. 395 (Sept. 24, 1973); T.I.A.S. No. 7708; Relaciones
Internacionales, Oct-Dec. 1973, at 113. [Ed.]
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no more than 115 p.p.m. ± 30 p.p.m. U.S. count (121
p.p.m. ± 30 p.p.m. Mexican count) over the annual average
salinity of Colorado River waters which arrive at Imperial

]an4ary

; . P•- •

Dam, with the understanding that any waters that may be

delivered to Mexico under the Treaty of 1944 by means of
the All American Canal shall be considered as having been
delivered upstream of Morelos Dam for the purpose of
computing this salinity.
pro,N

b) The United States will continue to deliver to Mexico on
b)
Hr
the land boundary at San Luis and in the limitrophe section of the Colorado River downstream from Morelos Dam
approximately 140,000 acre-feet (172,689,000 cubic
acre,
meters) annually with a salinity substantially the same as
that of the waters customarily delivered there.
apaarii
c) Any decrease in deliveries under point I (b) will be made
c) Cu
up by an equal increase in deliveries under point 1 (a).
men
de

e:

d) Any other substantial changes in the aforementioned voldet
d ) Cwui
umes of water at the stated locations must be agreed to by
con)
the Commission.
e
e
e) Implementation of the measures referred to in point 1 (a)
above is subject to the requirement in point 10 of the
authorization of the necessary works.
1. 11:413,11,6r,CZ
2. The life of Minute No. 241 shall be terminated upon approval
ci63-, CA:
of the present Minute. From September 1, 1973, until the
provisions of point I (a) become effective, the United States
hasta q
shall discharge to the Colorado River downstream from
del pm
Morelos Dam volumes of drainage waters from the Welltonaguas
Mohawk District at the annual rate of 118,000 acre-feet
drena:
(145,551,000 cubic meters) and substitute therefor an equal
145.55
volume of other waters to be discharged to the Colorado
105 sl.”'
River above Morelos Dam; and, pursuant to the decisiondyesd....ea7
of
President Echeverria expressed in the Joint Communique of
June 17, 1972, the United States shall discharge to the Cobexp—s
rado River downstream from Morelos Dam the drainage
waters of the Wellton-Mohawk District, that do not form a
part of the volumes of drainage waters referred to above, with
the understanding that this remaining volume will not be replaced by substitution waters. The Commission shall continue
to account for the drainage waters discharged below Morelos
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Dam as part of those described in the provisions of Article 10
of the Water Treaty of February 3, 1944.
3. As part of the measures referred to in point 1 (a) the United
States shall extend in its territory the concrete-limA WeIltonMohawk bypass drain from Morelos Dam to the ArizonaSonora international boundary, and operate and maintain the
portions of the Wellton-Mohawk bypass drain located in the
United States.
4. To complete the drain referred to in point 3, Mexico, through
the Commission and at the expense of the United States, shall
construct, operate, and maintain an extension of the concrete-lined bypass drain from the Arizona-Sonora international boundary to the Santa Clara Slough of a capacity of
353 cubic feet (10 cubic meters) per second. Mexico shall
permit the United States to discharge through this drain to
the Santa Clara Slough all or a portion of the WeIltonMohawk drainage waters, the volume of brine from such desalting operations in the United States as are carried out to
implement the Resolution of this Minute, and any other volumes of brine which Mexico may agree to accept. It is understood that no radioactive material or nuclear wastes shall be
discharged through this drain, and that the United States shall
acquire no right to navigation, servitude or easement by reason of the existence of the drain, nor other legal rights, except
as expressly provided in this point.
5. Pending the conclusion by the Governments of the United
States and Mexico of a comprehensive agreement on groundwater in the border areas, each country shall limit pumping of
groundwaters in its territory within five miles (eight kilometers) of the Arizona-Sonora boundary near San Luis to
160,000 acre-feet (197,358,000 cubic meters) annually.
6. With the objective of avoiding future problems, the United
States and Mexico shall consult with each other prior to
undertaking any new development of either the surface or the
groundwater resources, or undertaking substantial modifications of present developments, in its own territory in the
border area that might adversely affect the other country.
7. The United States will support efforts by Mexico to obtain
appropriate financing on favorable terms for the improvement
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and rehabilitation of the Mexicali Valley. The United States
will also provide nonreimbursable assistance on a basis mutually acceptable to both countr;es exclusively for those aspects
of the Mexican rehabilitation program of the Mexicali Valley
relating to the salinity problem, including tile drainage. In
order to comply with the above-mentioned purposes, both
countries will undertake negotiations as soon as possible.
8. The United States and Mexico shall recognize the undertakings and understandings contained in this Resolution as constituting the permanent and definitive solution of the salinity
problem referred to in the Joint Communique of President
Richard Nixon and President Luis Echeverria dated June 17,
1972.
9. The measures required to implement this Resolution shall be
undertaken and completed at the earliest practical date.
10. This Minute is subject to the express approval of both Governments by exchange of Notes. It shall enter into force upon
such approval; provided, however, that the provisions which
are dependent for their implementation on the construction
of works or on other measures which require expenditure of
funds by the United States, shall become effective upon the
notification by the United States to Mexico of the authorization by the United States Congress of said funds, which will
be sought promptly.
Thereupon, the meeting adjourned.
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77. TREATY' BETWEEN THE UNITED STATES OF AMERICA
AND MEXICO RELATING TO THE UTILIZATION OF THE
WATERS OF THE COLORADO AND TIJUANA RIVERS, AND
OF THE RIO GRANDE (RIO BRAVO) FROM FORT QUITMAN, TEXAS, TO THE GULF OF MEXICO, SIGNED AT
WASHINGTON ON 3 FEBRUARY 1944, AND SUPPLEMENTARY PROTOCOL, SIGNED AT WASHINGTON ON 14
NOVEMBER 19442
The Government of the United States of America and the Government of
the United Mexican States: animated by the sincere spirit of cordiality and
friendly cooperation which happily governs the relations between them; taking into account the fact that Articles VI and VII of the Treaty of Peace,
Friendship and Limits between the United States of America and the
United Mexican States signed at Guadalupe Hidalgo on February 2, 1848,
and Article IV of the boundary treaty between the two countries signed at
the City of Mexico December 30, 1853 regulate the use of the waters of the
Rio Grande (Rio Bravo) and the Colorado River for purposes of navigation
only; considering that the utilization of these waters for other purposes is
desirable in the interest of both countries, and desiring, moreover, to fix
and delimit the rights of the two countries with respect to the waters of the
Colorado and Tijuana Rivers, and of the Rio Grande (Rio Bravo) from
Fort Quitman, Texas, United States of America, to the Gulf of Mexico,
in order to obtain the most complete and satisfactory utilization thereof,
have resolved to conclude a treaty.

I—PRELIMINARY PROVISIONS

Artick 1

the purpose of this Treaty it shall be understood that:
(a) "The United States" means the United States of America.
(b) " Mexico" means the United Mexican States.
(c) "The Commission" means the International Boundary and Water
Commission, United States and Mexico, as described in Article 2 of this
Treaty.
(A) " To divert" means the deliberate act of taking water from any
channel in order to convey it elsewhere for storage, or to utilize it for domestic, agricultural, stock-raising or industrial purposes whether this be done
by means of dams across the channel, partition weirs, lateral intakes,
pumps or any other methods.
(e) " Point of diversion "means the place where the act of diverting the
water is effected.
(.1") " C.onservation capacity of storage reservoirs " means that part of
their total capacity devoted to holding and conserving the water for disposal
For

' Came into force on 2 November 1945, by the exchange of ratification.
I United Nations, Two Series, vol. 3, p. 314.
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thereof as and when required, that is, capacity additional to that provided
for silt retention and flood contra
(g) " Flood discharges and spills" means the voluntary or involuntary
discharge of water for flood control as distinguished from releases for other
purposes.
(h) " Return flow " means that portion of diverted water that eventually
finds its way back to the source from which it was diverted.
(i) " Release " means the deliberate discharge of stored water for conveyance elsewhere or for direct utilization.
(j) "Consumptive use" means the use of water by evaporation, plant
transpiration or other manner whereby the water is consumed and does
not return to its source of supply. In general it is measured by the amount
of water diverted less the part thereof which returns to the stream.
(k) " Lowest major international dam or reservoir" means the major
international dam or reservoir situated farthest downstream.
(I) " Highest major international dam or reservoir" means the major
international dam or reservoir situated farthest upstream.
Article 2

The International Boundary Commission established pursuant to the
provisions of the Convention between the United States and Mexico signed
in Washington March I, 1889 to facilitate the carrying out of the principles
contained in the Treaty of November 12, 1884 and to avoid difficulties
occasioned by reason of the changes which take place in the beds of the
Rio Grande (Rio Bravo) and the Colorado River shall hereafter be known
as the International Boundary and Water Commission, United States and
Mexico, which shall continue to'function for the entire period during which
the present Treaty shall continue in force. Accordingly, the term of the
Convention of March 1, 1889 shall be considered to be indefinitely extended,
and the Convention of November 21, 1900 between the United States and
Mexico regarding that Convention shall be considered completely terminated.
The application of the present Treaty, the regulation and exercise of the
rights and obligations which the two Governments assume thereunder, and
the settlement of all disputes to which its observance and execution may give
rise are hereby entrusted to the International Boundary and Water Commission, which shall function in conformity with the powers and limitations
set forth in this Treaty.
The Commission shall in all respects have the status of an international
body, and shall consist of a United States Section and a Mexican Section.
The head of each Section shall be an Engineer Commissioner. Wherever
there are provisions in this Treaty for joint agreement by the two Governments, or for the furnishing of reports, studies or plans to the two Governmenu, or similar provisions, it shall be understood that the particular matter
in question shall be handled by or through the Department of State of the
United States and the Ministry of Foreign Relations of Mexico.
The Commission or either of its two Sections may employ such assistants
and engineering and legal advisers as it may deem necessary. Each Government shall accord diplomatic status to the Commissioner, designated by the
other Government. The Commissioner, two principal engineers, a legal
.adviser, and a secretary, designated by each Government as members of
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its Section of the Commission, shall be entitled in the territory of the other
country to the privileges and immunities appertaining to diplomatic officers.
The Commission and its personnel may freely carry out their observations,
studies and field work in the territory of either country.
The jurisdiction of the Commission shall extend to the limitrophe parts
of the Rio Grande (Rio Bravo) and the Colorado River, to the land boundary between the two countries, and to works located upon their common
boundary, each Section of the Commission retaining jurisdiction over that
part of the works located within the limits of its own country. Neither Section shall assume jurisdiction of control over works located within the limits
of the country of the other without the express consent of the Government
of the latter. The works constructed, acquired or used in fulfillment of the
provisions of this Treaty and located wholly within the territorial limits of
either country, although these works may be international in character,
shall remain, except as herein otherwise specifically provided, under the
exclusive jurisdiction and control of the Section of the Commission in whose
country the works may be situated.
The duties and powers vested in the Commission by this Treaty shall be in
addition to those vested in the International Boundary Commission by the
Convention of March 1, 1889 and other pertinent treaties and agreements
in force between the two countries except as the provisions of any of them
may be modified by the present Treaty.
Each Government shall bear the expenses incurred in the maintenance of
its Section of the Commission. The joint expenses, which may be incurred
as agreed upon by the Commission, shall be borne equally by the two
Governments.
Article 3

In matters in which the Commission may be called upon to make provision for the joint use of international waters, the following order of preferences
shall serve as a guide:
I. Domestic and municipal uses.
2. Agriculture and stock-raising.
3. Electric power.
4. Other industrial uses.
5. Navigation.
6. Fishing and hunting.
7. Any other beneficial uses which may be determined by the Commission.
All of the foregoing uses shall be subject to any sanitary measures or
works which may be mutually agreed upon by the two Governments, which
hereby agree to give preferential attention to the solution of all border
sanitation problems.
II—Rio GRANDE (RIO BR-4V0)
Article 4
The waters of the Rio Grande (Rio Bravo) between Fort Quitman, Texas
and the Gulf of Mean° are hereby allotted to the two countries in the following manner:
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A. To Mexico :
(a) All of the waters reaching the main channel of the Rio Grande
(Rio Bravo) from the San Juan and Alamo Rivers, including the return
flow from the lands irrigated from the latter two rivers.
(b) One-half of the flow in the main channel of the Rio Grande (Rio
Bravo) below the lowest major international storage dam, so far as said
flow is not specifically allotted under this Treaty to either of the two countries.
(c) Two-thirds of the flow reaching the main channel of the Rio Grande
(Rio Bravo) from the Conchos, San Diego, San Rodrigo, Escondido and
Salado Rivers and the Las Vacas Arroyo, subject to the provisions of
subparagraph (c) of paragraph B of this Article.
(d) One-half of all other flows not otherwise allotted by this Article
occurring in the main channel of the Rio Grande (Rio Bravo), including the
contributions from all the unmeasured tributaries, which are those not
named in this Article, between Fort Quitman and the lowest major international storage dam.
B. To the United States:
(a) All of the waters reaching the main channel of the Rio Grande
(Rio Bravo) from the Pecos and Devils Rivers, Goodenough Spring, and
Alamito, Terlingua, San Felipe and Pinto Creeks.
(b) One-half of the flow in the main channel of the Rio Grande (Rio
Bravo) below the lowest major international storage dam, so far as said
flow is not specifically allotted under this Treaty to either of the two
countries.
(c) One-third of the flow reaching the main channel of the Rio Grande
(Rio Bravo) from the Conchos, San Diego, San Rodrigo, Escondido and
Salado Rivers and the Las Vacas Arroyo, provided that this third shall
not be less, as an average amount in cycles of five consecutive years, than
350,000 acre-feet (431,721,000 cubic meters) annually. The United States
shall not acquire any right by the use of the waters of the tributaries named
in this subparagraph, in excess of the said 350,000 acre-feet (431,721,000
cubic meters) annually, except the right to use one-third of the flow reaching
the Rio Grande (Rio Bravo) from said tributaries, although such onethird may be in excess of that amount.
(d) One-half of all other flows not otherwise allotted by this Article
occurring in the main channel of the Rio Grande (Rio Bravo), including
the contributions from all the unmeasured tributaries, which are those not
named in this Article, between For Quitman and the lowest major international storage dam.
In the event of extraordinary drought or serious accident to the hydraulic
systems on the measured Mexican tributaries, making it difficult for Mexico
to make available the run-off of 350,000 acre-feet (431,721,000 cubic meters)
annually, allotted in subparagraph (c) of paragraph B of this Article to the
United States as the minimum contribution from the aforesaid Mexican
tributaries, any deficiencies existing at the end of the aforesaid five-year cycle
shall be made up in the following five-year cycle with water from the said
measured tributaries.
Whenever the conservation capacities assigned to the United States in at
least two of the major international reservoirs, including the highest major
reservoir, are filled with waters belonging to the United States, a cycle of
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five years shall be considered as terminated and all debits fully paid, whereupon a new live-year cycle shall commence.

be prorated between the two Governments in proportion to the benefits
which the respective countries receive therefrom, as determined by the
Commission and approved by the two Governments.

Article 5

Article 6

The two Governments agree to construct jointly, through their respective
Sections of the Commission, the following works in the main channel of the
Rio Grande (Rio Bravo):
I. The dams required for the conservation, storage and regulation of the
greatest quantity of the annual flow of the river in a way to ensure the continuance of existing uses and the development of the greatest number of
feasible projects, within the limits imposed by the water allotments specified.

The Commission shall study, investigate, and prepare plans for flood
control works, where and when necessary, other than those referred to in
Article 5 of this Treaty, on the Rio Grande (Rio Bravo) from Fort Quitman,
Texas to the Gulf of Mexico These works may include levees along the
river, floodways and grade control structures, and works for the canalization, rectification and artificial channeling of reaches of the river. The
Commission shall report to the two Governments the works which should
be built, the estimated cost thereof, the part of the works to be constructed
by each Government, and the part of the works to be operated and maintained by each Section of the Commission. Each Government agrees to
construct, through its Section of the Commission, such works as may be
recommended by the Commission and approved by the two Governments.
Each Government shall pay the costs of the works constructed by it and
the costs of operation and maintenance of the part of the works assigned
to it for such purpose.

II. The dams and other joint works required for the diversion of the
flow of the Rio Grande (Rio Bravo).
One of the storage dams shall be constructed in the section between Santa
Helena Canyon and the mouth of the Pecos River; one in the section between
Eagle Pass and Laredo, Texas (Piedras Negras and Nuevo Laredo in Mexico); and a third in the section between Laredo and Roma, Texas (Nuevo
Laredo and San Pedro de Roma in Mexico). One or more of the stipulated
dams may be omitted, and others than those enumerated may be built, in
either case as may be determined by the Commission, subject to the approval
of the two Governments.
In planning the construction of such dams the Commission shall determine:
(a) The most feasible sites;
(b) The maximum feasible reservoir capacity at each site;
(c) The conservation capacity required by each country at each site,
taking into consideration the amount and regimen of its allotment of
water and its contemplated uses;
(d) The capacity required for retention of silt;
(e) The capacity required for flood control.
The conservation and silt capacities of each reservoir shall be assigned to
each country in the same proportion as the capacities required by each
country in such reservoir for conservation purposes. Each country shall
have an undivided interest in the flood control capacity of each reservoir.
The construction of the international storage dams shall start within two
years following the approval of the respective plans by the two Governments.
The works shall begin with the construction of the lowest major international
storage darn, but works in the upper reaches of the river may be constructed
simultaneously. The lowest major international storage dam shall be
completed within a period of eight years from the date of the entry into force
of this Treaty.
Ths construction of the dams and other joint works required for the diversion of the flows of the river shall be initiated on the dates recommended by
the Commission and approved by the two Governments.
The cost of construction, operation and maintenance of each of the international storage dams shall be prorated between the two Governments in
proportion to the capacity allotted to each country for conservation purposes
in the reservoir at such dam.
The cost of construCtion, operation and maintenance of each of the dams
and other joint works required air the diversion of the flows of the river shall

Article 7
The Commission shall study, investigate and prepare plans for plants for
generating hydro-electric energy which it may be feasible to construct at
the international storage dams on the Rio Grande (Rio Bravo). The Commission shall report to the two Governments in a Minute the works which
should be built, the estimated cost thereof, and the part of the works to be
constructed by each Government. Each Government agrees to construct,
through its Section of the Commission, such works as may be recommended
by the Commission and approved by the two Governments. Both Governments, through their respective Sections of the Commission, shall operate
and maintain jointly such hydro-electric plants. Each Gover QMCIR shall
pay half the cost of the construction, operation and maintenance of such
plants, and the energy generated shall be assigned to each country in like
proportion.
Article 8
The two Governments recognize that both countries have a common
interest in the conservation and storage of waters in the international reservoirs and in the maximum use of these structures for the purpose of obtaining
the most beneficial, regular and constant use of the waters belonging to
them. Accordingly, within the year following the placing in operation of
the first of the major international storage dams which is constructed, the
Commission shall submit to each Government for its approval, regulations
for the storage, conveyance and delivery of the waters of the Rio Grande
(Rio Bravo) from Fort Quitman, Texas to the Gulf of Mexico. Such regulations may be modified, amended or supplemented when necessary by the
Commission, subject to the approval of the two Governments. The following general rules shall severally govern until modified or amended by agreement of the Commission, with the approval of the two Governments:
(a) Storage in all major international reservoirs above the low est shall
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be maintained at the maximum possible water level, consistent with flood
control, irrigation use and power requirements.
(6) Inflows to each reservoir shall be credited to each country in accordance with the ownership of such inflows.
(c) hi any reservoir the ownership of water belonging to the country
whose conservation capacity therein is filled, and in excess of that needed
to keep it filled, shall pass to the other country to the extent that such country may have unfilled conservation capacity, except that one country
may at its option temporarily use the conservation capacity of the other
country not currently being used in any of the upper reservoirs; provided
that in the event of flood discharge or spill occurring while one country is
using the conservation capacity of the other, all of such flood discharge or
spill shall be charged to the country using the other's capacity, and all
inflow shall be credited to the other country until the flood discharge or
spill ceases or until the capacity of the other country becomes filled with its
own water.
(d) Reservoir losses shall be charged in proportion to the ownership of
water in storage. Releases from any reservoir shall be charged to the country
requesting them, except that releases for the generation of electrical energy,
or other common purpose, shall be charged in proportion to the ownership of
water in storage.
(e) Flood discharges and spills from the upper reservoirs shall be divided
in the same proportion as the ownership of the inflows occurring at the time
of such flood discharges and spills, except as provided in subparagraph (c)
of this Article. Flood discharges and spills from the lowest reservoir shall
be divided equally, except that one country, with the consent of the Commission, may use such part of the share of the other country as is not used
by the latter country.
(f) Either of the two countries may avail itself, whenever it so desires, of
any water belonging to it and stored in the international reservoirs, provided
that the water so taken is for direct beneficial use or for storage in other
reservoirs. For this purpose the Commissioner of the respective country
shall give appropriate notice to the Commission, which shall prescribe the
proper measures for the opportune furnishing of the water.
Article 9

(a) The channel of the Rio Grande (Rio Bravo) may be used by either
of the two countries to convey water belonging to it.
(b) Either of the two countries may, at any point on the main channel
of the river from Fort Quitman, Texas to the Gulf of Mexico, divert and
use the water belonging to it and may for this purpose construct any necessary works. However, no such diversion or use, not existing on the date
this Treaty enters into force, shall be permitted in either country, nor shall
works be constructed for such purpose, until the Section of the Commission
in whose country the diversion or use is proposed, has made a finding
that the water necessary for such diversion or use is available from the share
of that country, unless the Commission has agreed to a greater diversion or
use as provided by paragraph (d) of this Article. The proposed use and
the plans for the diversion works to be constructed in connection therewith
shall be previously made known to the C.omtnission for its information.
(c) Consumptive uses from the main stream and front the unmeasured

tributaries below Fort Quitman shall be charged against the share of the
country making them.
(d) The Commission shall have the power to authorize either country to
divert and use water not belonging entirely to such country, when the water
belonging to the other country can be diverted and used without injury to
the latter and can be replaced at some other point on the river.
(e) The Commission shall have the power to authorize temporary diversion and use by one country of water belonging to the other when the
latter does not need it or is unable to use it, provided that such' authorization or the use of such water shall not establish any right to continue to
divert it.
(f) In case of the occurrence of an extraordinary drought in one country
with an abundant supply of water in the other country, water stored in
the international storage reservoirs and belonging to the country enjoying
such abundant water supply may be withdrawn, with the consent of the
Commission for the use of the country undergoing the drought.
(g) Each country shall have the right to divert from the main channel
of the river any amount of water, including the water belonging to the other
country, for the purpose of generating hydro-electric power, provided that
such diversion causes no injury to the other country and does not interfere
with the international generation of power and that the quantities not returning directly to the river are charged against the share of the country
making the diversion. The feasibility of such diversions not existing on the
date this Treaty enters into force shall be determined by the Commission,
which shall also determine the amount of water consumed, such water to
be charged against the country making the diversion.
(h) In case either of the two countries shall construct works for diverting
into the main channel of the Rio Grande (Rio Bravo) or its tributaries
waters that do not at the time this Treaty enters into force contribute to the
flow of the Rio Grande (Rio Bravo) such water shall belong to the country
making such diversion.
(i) Main stream channel losses shall be charged in proportion to the
ownership of water being conveyed in the channel at the times and places
of the losses.
(j) The Commission shall keep a record of the waters belonging to each
country and of those that may be available at a given moment, taking into
account the measurement of the allotments, the regulation of the waters in
storage, the consumptive uses, the withdrawals, the diversions, and the losses.
For this purpose the Commission shall construct, operate and maintain on
the main channel of the Rio Grande (Rio Bravo) and each Section shall
construct, operate and maintain on the measured tributaries in its own country, all the gauging stations and mechanical apparatus necessary for the purpose of making computations and of obtaining the necessary data for such
record. The information with respect to the diversions and consumptive
uses on the unmeasured tributaries shall be furnished to the Commission
by the appropriate Section. The cost of construction of any new gauging
stations located on the main channel of the Rio Grande (Rio Bravo) shall
be borne equally by the two Governments. The operation and maintenance
of all gauging stations of the cost of such operation and maintenance shall
be apportioned between the two Sections in accordance with determinations
to be made by the Commission.
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III-COLORADO RIVER

Article JO
Of the waters of the Colorado River, from any and all sources, there are
Aimed to Mexico:
(a) A guaranteed annual quantity of 1,500,000 acre-feet (1,850,234,000
cubic meters) to be delivered in accordance with the provisions of Article 15
of this Treaty.
(b) Any other quantities arriving at the Mexican points of diversion, with
the understanding that in any year in which, as determined by the United
States Section, there exists a surplus of waters of the Colorado River in
excess of the amount necessary to supply uses in thetUnited States and the
guaranteed quantity of 1,500,000 acre-feet (1,850,234,000 cubic meters)
annually to Mexico, the United States undertakes to deliver to Mexico,
in the manner set out in Article 15 of this Treaty, additional waters of the
Colorado River system to provide a total quantity not to exceed 1,700,000
acre-feet (2,096,931,000 cubic meters) a year. Mexico shall acquire no
right beyond that provided by this subparagraph by the use of the waters
of the Colorado River system, for any purpose whatsoever, in excess of
1,500,000 acre-feet (1,850,234,000 cubic meters) annually.
In the event of extraordinary drought or serious accident to the irrigation
system in the United States, thereby making it difficult for the United States
to deliver the guaranteed quantity of 1,500,000 acre-feet (1,850,234,000
cubic meters) a year, the water allotted to Mexico under subparagraph (a)
of this Article will be reduced in the same proportion as consumptive uses
in the United States are reduced.

Article 11
(a) The United States shall deliver all waters allotted to Mexico wherever these waters may arrive in the bed of the limitrophe section of the
Colorado River, with the exceptions hereinafter provided. Such waters
shall be made up of the waters of the said river, whatever their origin,
subject to the provisions of the following paragraphs of this Article.
(6) Of the waters of the Colorado River allotted to Mexico by subparagraph (a) of Article 10 of this Treaty, the United States shall deliver, wherever such waters may arrive in the limitrophe section of the river, 1,000,000
acre-feet (1,233,489,000 cubic meters) annually from the time the Davis
darn and reservoir are placed in operation until January I, 1980 and thereafter, 1,125,000 acre-feet (1,387,675,000 cubic meters) annually, except
that, should the main diversion structure referred to in subparagraph (a)
of Article 12 of this Treaty be located entirely in Mexico and should Mexico
so request, the United States shall deliver a quantity of water not exceeding
25,000 acre-feet (30,837,000 cubic meters) annually, unless a larger quantity
may be mutually agreed upon, at a point, to be likewise mutually agreed
upon, on the international land boundary near San Luis, Sonora, in which
event the quantities of 1,000,000 acre-feet (1,233,489,000 cubic meters)
and 1,125,000 acre-feet (1,387,657,000 cubic meters) provided hereinabove
as deliverable in the limitrophe section of the river shall be reduced by the
quantities to be delivered in the year concerned near San Luis, Sonora.
(r) During the period from the time the Davis dam and reservoir are
placed in operation until January 1, 1980, the United States shall also

deliver to Mexico annually, of the water allotted to it, 500,000 acre-feet
(616,745,000 cubic meters), and thereafter the United States shall deliver
annually 375,000 acre-feet (462,558,000 cubic meters), at the international
boundary line, by means of the All-American Canal and a canal connecting
the lower end of the Pilot Knob Wasteway with the Alamo Canal or with
any other Mexican Canal which may be substituted for the Alamo Canal.
In either event the deliveries shall be made at an operating water surface
elevation not higher than that of the Alamo Canal at the point where it
crossed the international boundary line in the year 1943.
(d) All the deliveries of water specified above shall be made subject to the
provisions of Article 15 of this Treaty.

Article 12
The two Governments agree to construct the following works:
(a) Mexico shall construct at its expense, within a period of five years
from the date of the entry into force of this Treaty, a main diversion structure
below the point where the northernmost part of the international land
boundary line intersects the Colorado River. If such diversion structure is
located in the limitrophe section of the river, its location, design and construction shall be subject to the approval of the Commission. The Commission shall thereafter maintain and operate the structure at the expense
of Mexico. Regardless of where such diversion structure is located, there
shall simultaneously be constructed such levees, interior drainage facilities
and other works, or improvements to existing works, as in the opinion of the
Commission shall be necessary to protect lands within the United States
against damage from such floods and seepage as might result from the
construction, operation and maintenance of this diversion structure. These
protective works shall be constructed, operated and maintained at the
expense of Mexico by the respective Sections of the Commission, or under
their supervision, each within the territory of its own country.
(6) The United States, within a period of five years from the date of the
entry into force of this Treaty, shall construct in its own territory and at its
expense, and thereafter operate and maintain at its expense, the Davis
storage dam and reservoir, a part of the capacity of which shall be used
to make possible the regulation at the boundary of the waters to be delivered to Mexico in accordance with the provisions of Article 15 of this
Treaty.
(c) The United States shall construct or acquire in its own territory the
works that may be necessary to convey a part of the waters of the Colorado
River allotted to Mexico to the Mexican diversion points on the international
land boundary line referred to in this Treaty. Among these works shall
be included: the canal and other works necessary to convey water from the
lower end of the Pilot Knob Wasteway to the international boundary, and,
should Mexico request it, a canal to connect the main diversion structure
referred to in subparagraph (a) of this Article, if this diversion structure
should be built in the limitrophe section of the river, with the Mexican
system of canals at a point to be agreed upon by the Commission on the
international land boundary near San Luis, Sonora. Such works shall be
constructed or acquired and operated and maintained by the United
States Section at the expense of Mexico. Mexico shall also pay the cmts of
any sites or rights of way required for such works.
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(a) The Commission shall construct, operate and maintain in the limitrophe section of the Colorado River, and each Section shall construct,
operate and maintain in the territory of its own country on the Colorado
River below Imperial Dam and on all other carrying facilities used for the
delivery of water to Mexico, all necessary gauging stations and other measuring devices for the purpose of keeping a complete record of the waters delivered to Mexico and of the flows of the river. All data obtained as to such
deliveries and flows shall be periodically compiled and exchanged
between the two Sections.

Article 13
The Commission shall study, investigate and prepare plans for flood
control on the Lower Colorado River between Imperial Dam and the Gulf of
California, in both the I t nited States and Mexico, and shall, in a Minute, report to the two Governments the works which should be built, the estimated
cost thereof, and the part of the works to be constructed by each Government. The two Governments agree to construct, through their respective
Sections of the Commission, such works as may be recommended by the
Commission and approved by the two Governments, each Government to
pay the costs of the works constructed by it. The Commission shall likewise recommend the parts of the works to be operated and maintained
jointly by the Commission and the parts to be operated and maintained
by each Section. The two Governments agree to pay in equal shares the
cost of operation and maintenance of the works assigned to it for such
purpose.

Article 14
In consideration of the use of the All-American Canal for the delivery to
Mexico, in the manner provided in Article 11 and 15 of this Treaty, of a
part of its allotment of the waters of the Colorado River, Mexico shall pay
to the United States:
(a) A proportion of the costs actually incurred in the construction of
Imperial Dam and the Imperial Dam-Pilot Knob section of the All-American Canal, this proportion and the method and terms of repayment to be
determined by the two Governments, which, for this purpose, shall take into
consideration the proportionate uses of these facilities by the two countries,
these determinations to be made as soon as Davis dam and reservoir are
placed in operation.
(b) Annually, a proportionate part of the total costs of maintenance
and operations of such facilities, these costs to be prorated between the two
countries in proportion to the amount of water delivered annually through
such facilities for use in each of the two countries.
In the event that revenues from the sale of hydro-electric power which
may be generated at Pilot Knob become available for the amortization of
part or all of the costs of the facilities named in subparagraph (a) of this
Article, the part that Mexico should pay of the costs of said facilities shall
be reduced or repaid in the same proportion as the balance of the total
costs are reduced or repaid. It is understood that any such revenue shall
not become available until the cost of any works which may he constructed
for the generation of hydro-electric ixwver at said location has been fully
amortized from the revenues derived therefrom.

Article 15
A. The water allotted in subparagraph (a) of Article 10 of this Treaty
shall be delivered to Mexico at the points of delivery specified in Article II,
in accordance with the following two annual schedules of deliveries by
months, which the Mexican Section shall formulate and present to the
Commission before the beginning of each calendar year:
SCHEDULE

I

Schedule I shall cover the delivery, in the lirnitrophe section of the
Colorado River, of 1,000,000 acre-feet (1,233,489,000 cubic meters) of
water each year from the date Davis dam and reservoir are placed in
operation until January 1, 1980 and the delivery of 1,125,000 acre-feet
(1,387,675,000 cubic meters) of water each year thereafter. This schedule
shall be formulated subject to the following limitations:
With reference to the 1,000,000 acre-foot (1,233,489,000 cubic meter)
quantity:
(a) During the months of January, February, October, November
and December the prescribed rate of delivery shall be not less than 600
cubic feet (17.0 cubic meters) nor more than 3,500 cubic feet (99.1 cubic
meters) per second.
(b) During the remaining months of the year the prescribed rate of
delivery shall be not less than 1,000 cubic feet (28.3 cubic meters) nor
more than 3,500 cubic feet (99.1 cubic meters) per second.
With reference to the 1,125,000 acre-foot (1,387,675,000 cubic meter)
quantity:
(a) During the months of January, February, October, November
and December the prescribed rate of delivery shall be not less than 675
cubic feet (19.1 cubic meters) nor more than 4,000 cubic feet (113,3
cubic tneters) per second.
(b) During the remaining months of the year the prescribed rate of
delivery shall be not less than 1,125 cubic feet 31.9 cubic meters) nor
more than 4,000 cubic feet 113.3 cubic meters) per second.
Should deliveries of water be made at a point on the land boundary near
San Luis, Sonora, as provided for in Article 11, such deliveries shall be made
under a sub-schedule to be formulated and furnished by the Mexican Section. The quantities and monthly rates of deliveries under such subschedule shall be in proportion to those specified for Schedule I, unless
otherwise agreed upon by the Commission.
SCHEDULE I I

Schedule II shall cover the delivery at the boundary line by means
of the All-American Canal of 500,000 acre-feet (616,745,000 cubic meters)
of water each year from the date Davis dam and reservoir are placed in
operation until January I, 1980 and the delivery of 375,000 acre-feet
(462,558,000 cubic meters) of water each year thereafter. This schedule
shall be formulated subject to the following limitations:
With reference to the 500,000 acre-foot (61:6,745,000 cubic meter)
quantity:
(a) During the months of January, February, October, November
and December the prescribed rate of delivery shall be not less than 300
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cubic feet (8.5 cubic meters) nor more than 2,000 cubic feet (56.6 cubic
meters) per second.
(b) During the remaining months of the year the prescribed rate of
delivery shall be not less than 500 cubic feet (14.2 cubic meters) nor more
than 2,000 cubic feet (56.6 cubic meters) per second.
With reference to the 375,000 acre-foot (462,558,000 cubic meter)
quantity:
(a) During the months of January, February, October, November
and December the prescribed rate of delivery shall 'be not less than 225
cubic feet (6.4 cubic meters) nor more than 1,500 cubic feet (42.5 cubic
meters) per second.
(b) During the remaining months of the year the prescribed rate of
delivery shall be not less than 375 cubic feet (10.6 cubic meters) nor more
than 1,500 cubic feet (42.5 cubic meters) per second.
B. The United States shall be under no obligation to deliver, through
the All-American Canal, more than 500,000 acre-feet (616,745,000 cubic
meters) annually from the date Davis dam and reservoir are placed in operation until January 1, 1980 or more than 375,000 acre-feet (462,558,000
cubic meters) annually thereafter, it by mutual agreement, any part of
the quantities of water specified in this paragraph are delivered to Mexico
at points on the land boundary otherwise than through the All-American
Canal, the above quantities of water and the rates of deliveries set out under
Schedule II of this Article shall be correspondingly diminished.
C. The United States shall have the option of delivering, at the point on
the land boundary mentioned in subparagraph (c) of Article 11, any part
or all of the water to be delivered at that point under Schedule II of this
Article during the months of January, February, October, November and
December of each year, from any source whatsoever, with the understanding
that the total specified annual quantities to be delivered through the AllAmerican Canal shall not be reduced because of the exercise of this option,
unless such reduction be requested by the Mexican Section, provided that
the exercise of this option shall not have the effect of increasing the total
amount of scheduled water to be delivered to Mexico.
D. In any year in which there shall exist in the river water in excess
of that necessary to satisfy the requirements in the United States and the
guaranteed quantity of 1,500,000 acre-feet (1,850,234,000 cubic meters)
allotted to Mexico, the United States hereby declares its intention to cooperate with Mexico in attempting to supply additional quantities of water
through the All-American Canal as such additional quantities are desired
by Mexico, if such use of the Canal and facilities will not be detrimental to
the United States, provided that the delivery of any additional quantities
through the All-American Canal shall not have the effect of increasing
the total scheduled deliveries to Mexico. Mexico hereby declares its intention to cooperate with the United States by attempting to curtail deliveries of water through the All-American Canal in years of limited supply,
if such curtailment can be accomplished without detriment to Mexico
and is necessary to allow full use of all available water supplies, provided
that such curtailment shall not have the effect of reducing the total scheduled
deliveries of water to Mexico.
E. In any year in which there shall exist in the river water in excess cif
that necessary to satisfy the requirements in the United States and

guaranteed quantity of 1,500,000 acre-feet (1,850,234,000 cubic meters)
allotted to Mexico, the United States Section shall so inform the Mexican
Section in order that the latter may schedule such surplus water to complete
a quantity up to a maximum of 1,700,000 acre-feet (2,096,931,000 cubic
meters). In this circumstance the total quantities to be delivered under
Schedules I and II shall be increased in proportion to their respective total
quantities and the two schedules thus increased shall be subject to the same
limitations as those established for each under paragraph A of this Article.
F. Subject to the limitations as to rates of deliveries and total quantities
set out in Schedules I and II, Mexico shall have the right, upon thirty
days' notice in advance to the United States Section, to increase or decrease
each monthly quantity prescribed by those schedules by not more than
20% of the monthly quantity.
G. The total quantity of water to be delivered under Schedule I of
paragraph A of this Article may be increased in any year if the amount to be
delivered under Schedule II is correspondingly reduced and if the limitations as to rates of delivery under each schedule are correspondingly increased and reduced.
IV-TIJUANA RIVER

Article 16
In order to improve existing uses and to assure any feasible further development, the Commission shall study and investigate, and shall submit to the
two Governments for their approval:
(I) Recommendations for the equitable distribution between the two
countries of the waters of the Tijuana River system;
(2) Plans for storage and flood control to promote and develop domestic,
irrigation and other feasible uses of the waters of this system;
(3) An estimate of the cost of the proposed works and the manner in
which the construction of such works or the cost thereof should be divided
between the two Governments;
(4) Recommendations regarding the parts of the works to be operated
and maintained by the Commission and the parts to be operated and maintained by each Section.
The two Governments through their respective Sections of the Commission shall construct such of the proposed works as are approved by both
Governments, shall divide the work to be done or the cost thereof, and shall
distribute between the two countries the waters of the Tijuana River in the
proportions approved by the two Governments. The two Governments
agree to pay in equal shares the costs of joint operation and maintenance of
the works involved, and each Government agrees to pay the cost of operation
and maintenance of the works assigned to it for such purpose.
V-GENERAL PROVISIONS

Article 17
The use of the channels of the international rivers for the discharge of
Hood or other excess waters shall be free and not subject to limitation by

251

250
either country, and neither country shall have any claim against the other
in respect oil any damage caused by such use. Each Government agrees to
furnish the other Government, as far in advance as practicable, any information it may have in regard to such extraordinary discharges of water
from reservoirs and flood flows on its own territory as may produce floods
on the territory of the other.
Each Government declares its intention to operate its storage dams in such
manner, consistent with the normal operations of its hydraulic systems, as to
avoid as far as feasible, material damage in the territory of the other.
Article 18
Public use of the water surface of lakes formed by international dams
shall, when not harmful to the services rendered by such dams, be free and
common to both count' ies, subject to the police regulations of each country
in its territory, to such general regulations as may appropriately be prescribed and enforced by the Commission with the approval of the two Governments for the purpose of the application of the provisions of this Treaty,
and to such regulations as may appropriately be prescribed and enforced
for the same purpose by each Section of the Commission with respect to
the areas and borders of such parts of those lakes as lie within its territory.
Neither Government shall use for military purposes such water surface
situated within the territory of the other country except by express agreement
between the two Governments.
Article 19
The two Governments shall conclude such special agreements as may be
necessary to regulate the generation, development and disposition of electric
power at international plants, including the necessary provisions for the
export of electric current.
Article 20
The two Governments shall, through their respective Sections of the Commission, carry out the construction of works allotted to them. For this
purpose the respective Sections of the Commission may make use of any
competent public or private agencies in accordance with the laws of the
respective countries. With respect to such works as either Section of the
Commission may have to execute on the territory of the other, it shall, in
the execution of such works, observe the laws of the place where such works
are located or carried out, with the exceptions hereinafter stated.
All materials, implements, equipment and repair parts intended for the
construction, operation and maintenance of such works shall be exempt
from import and export customs duties. The whole of the personnel employed either directly or indirectly on the construction, operation or maintenance of the works may pass freely from one country to the other for the
purpose or going to and from the place of location of the works, without any
immigration restrictions, passports or labor requirements. Each Government shall furnish, through its own Section of the Commission, convenient
means of identification to the personnel employed by it on the aforesaid
%%mks and verification certificates covering all materials, implements,
equipment and repair parts intended for the works.
Each Government shall assume responsibility for and shall adjust ex-

elusively in accordance with its own laws all claims arising within its territory in connection with the construction, operation or maintenance of the
whole or of any part of the works herein agreed upon, or of any works
which may, in the execution of this Treaty, be agreed upon in the future.
Article 21
The construction of the international dams and the formation of artificial
lakes shall produce no change in the fluvial international boundary, which
shall continue to be governed by existing treaties and conventions in force
between the two countries.
The Commission shall, with the approval of the two Governments,
establish in the artificial lakes, by buoys or by other suitable markers, a
practicable and convenient line to provide for the exercise of the jurisdiction
and control vested by this Treaty in the Commission and its respective Sections. Such line shall also mark the boundary for the application of the
customs and police regulations of each country.
Article 22
The provisions of the Convention between the United States and Mexico
for the rectification of the Rio Grande (Rio Bravo) in the El Paso-Juarez
Valley signed on February 1, 1933, shall govern so far as delimitation of the
boundary, distribution of jurisdiction and sovereignty, and relations with
private owners are concerned, in any places where works for the artificial
channeling, canalization or rectification of the Rio Grande (Rio Bravo)
and the Colorado River are carried out.
Article 23
The two Governments recognize the public interest attached to the works
required for the execution and performance of this Treaty and agree to
acquire, in accordance with their respective domestic laws, any private
property that may be required for the construction of the said works, including the main structures and their appurtenances and the construction
materials therefor, and for the operation and maintenance thereof, at the
cost of the country within which the property is situated, except as may be
otherwise specifically provided in this Treaty.
Each Section of the Commission shall determine the extent and location
of any private property to be acquired within its own country and shall
make the necessary request upon its Government for the acquisition of such
property.
The Commission shall determine the cases in which it shall become necessary to locate works for the conveyance of water or electrical energy and
for the servicing of any such works, for the benefit of either of the two countries, in the territory of the other country, in order that such works can be
built pursuant to agreement between the two Governments. Such works
shall be subject to the jurisdiction and supervision of the Section of the Cornmission within whose country they are located.
Construction of the works built in pursuance of the provisions of this
Treaty shall not confer upon either of the two countries any rights either
of property or of jurisdiction over any part whatsoever of the territory of the
other. These works shall be part of the territory and be the property of
the country wherein they are situated. I lossever, in the case of any incidents
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occurring on works constructed across the limitrophe part of a river and with
supports on both banks, the jurisdiction of each country shall be limited by the
center line of such works, which shall be marked by the Commission, without thereby changing the international boundary.
Each Government shall retain, through its own Section of the Commission and within the limits and to the extent necessary to effectuate the provisions of this Treaty, direct ownership, control and jurisdiction within its
own territory and in accordance with its own laws, over all real property—
including that within the channel of any river—rights of way and rights
in rem, that it may be necessary to enter upon and occupy for the construction, operation or maintenance of all the works constructed, acquired or
used pursuant to this Treaty. Furthermore, each Government shall similarly acquire and retain in its own possession the titles, control and jurisdiction over such works. •
Article 24

The International Boundary and Water Commission shall have, in
addition to the powers and duties otherwise specifically provided in this
Treaty, the following powers and duties:
(a) To initiate and carry on investigations and develop plans for the
works which are to be constructed or established in accordance with the
provisions of this and other treaties or agreements in force between the two
Governments dealing with boundaries and international waters, to determine, as to such works, their location, size, kind and characteristic specifications; to estimate the cost of such works; and to recommend the division
of such costs between the two Governments, the arrangements for the furnishing of the necessary funds, and the dates for the beginning of the works, to
the extent that the matters mentioned in this subparagraph are not otherwise covered by specific provisions of this or any other Treaty.
(1)) To construct the works agreed upon or to supervise their construction
and to operate and maintain such works or to supervise their operation and
maintenance, in accordance with the respective domestic laws of each
country. Each Section shall have, to the extent necessary to give effect
to the provisions of this Treaty, jurisdiction over the works constructed
exclusively in the territory of its country whenever such works shall be connected with or shall directly affect the execution of the provisions of this
Treaty.
(c) In general to exercise and discharge the specific powers and duties
entrusted to the Commission by this and other treaties and agreements in
force between the two countries, and to carry into execution and prevent
the violation of the provisions of those treaties and agreements. The
authorities of each country shall aid and support the exercise and discharge
of these powers and chairs, and each Commissioner shall invoke when
necessary the jurisdiction of the courts or other appropriate agencies
of this country to aid in the execution and enforcement of these powers and
duties.
(i1) To settle all differences that may arise between the two Governments with respect to the interpretation or application of this Treaty, subject to the approval of the two Governments. In any case in which the
Commissioners do not reach an agreement, they shall so inform their re-
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spective governments reporting their respective opinions and the grounds
therefor and the points upon which they differ, for discussion and adjustment of the difference through diplomatic channels and for application
where proper of the general or special agreements which the two Governments have concluded for the settlement of controversies.
(e) To furnish the information requested of the Commissioners jointly
by the two Governments on matters within their jurisdiction. In the event
that the request is made by one Government alone, the Commissioner of
the other Government must have the express authorization of his Government in order to comply with such request.
(f) The Commission shall construct, operate and maintain upon the
limitrophe parts of the international streams, and each Section shall severally
construct, operate and maintain upon the parts of the international streams
and their tributaries within the boundaries of its own country, such stream
gauging stations as may be needed to provide the hydrographic data necessary or convenient for the proper functioning of this Treaty. The data so
obtained shall be compiled and periodically exchange between the two
Sections.
(g) The Commission shall submit annually a joint report to the two
Governments on the matters in its charge. The Commission shall also
submit to the two Governments joint reports on general or any particular
matters at such other times as it may deem necessary or as may be requested
by the two Governments
Article 25

Except as otherwise specifically provided in this Treaty, Articles III
and VII of the Convention of March 1, 1889 shall govern the proceedings
of the Commission in carrying out the provisions of this Treaty. Supplementary thereto the Commission shall establish a body of rules and regulations to govern its procedure, consistent with the provisions of this Treaty
and of Articles III and VII of the Convention of March 1, 1889 and subject to the approval of both Governments.
Decisions of the Commission shall be recorded in the form of Minutes
done in duplicate in the English and Spanish languages, signed by each
Commissioner and attested by the Secretaries, and copies thereof forwarded
to each Government within three days after being signed. Except where the
specific approval of the two Governments is required by any provision of
this Treaty, if one of the Governments fails to communicate to the Commission its approval or disapproval of a decision of the Commission within thirty days reckoned from the date of the Minute in which it shall
have been pronounced, the Minute in question and the decisions which
it contains shall be considered to be approved by that Government.
The Commissioners, within the limits of their respective jurisdiction,
shall execute the decisions of the Commission that are approved by both
Governments.
If either Government disapproves a decision of the Commission the two
Governments shall take cognizance of the matter, and if an agreement regarding such matter is reached between the two Governments the itgreement shall be communicated to the Commissioners, who shaft take such
further proceedings as may be necessary to carry out such agreement.
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V-TICANSITORY PROVISIONS

Article 26

PROTOCOL

During a period of eight years from the date of the entry into force of this
Treaty, or until the beginning of operation of the lowest major international
reservoirs on the Rio Grande (Rio Bravo), should it be placed in operation
prior to the expiration of said period, Mexico will cooperate with the United
States to relieve, in times of drought, any lack of water needed to irrigate
the lands now under irrigation in the Lower Rio Grande Valley in the
United States, and for this purpose Mexico will release water from El AzUcar
reservoir on the San Juan River and allow that water to run through its
system of canals back into the San Juan River in order that the United
States may divert such water from the Rio Grande (Rio Bravo). Such
releases shall be made on condition that they do not affect the Mexican
irrigation system, provided that Mexico shall, in any event, except in cases
of extraordinary drought or serious accident to its hydraulic works, release
and make available to the United States for its use the quantities requested,
under the following conditions; that during the said eight years there
shall be made available a total of 160,000 acre-feet (197,358,000 cubic
meters) and up to 40,000 acre-feet (49,340,000 cubic meters) in any one
year; that the water shall be made available as requested at rates not exceeding 750 cubic feet 21.2 cubic meters) per second; that when the rates
of flow requested and made available have been more than 500 cubic feet
(14.2 cubic meters) per second the period of release shall not extend beyond
fifteen consecutive days; and that at least thirty days must elapse between
any two periods of release during which rates of flow in excess of 500 cubic
feet (14.2 cubic meters) per second have been requested and made available.
In addition to the guaranteed flow, Mexico shall release from El AzUcar
reservoir and conduct through its canal system and the San Juan River, for
use in the United States during periods of drought and after satisfying the
needs of Mexican users, any excess water that does not in the opinion of the
Mexican Section have to be stored and that may be needed for the irrigation of lands which were under irrigation during the year 1943 in the Lower
Rio Grande Valley in the United States.

The Government of the United States of America and the Government
of the United Mexican States agree and understand that:
Wherever, by virtue of the provisions of the Treaty between the United
States of America and the United Mexican States, signed in Washington on
February 3, 1944, relating to the utilization of the waters of the Colorado
and Tijuana Rivers and of the Rio Grande from Fort Quitman, Texas, to
the Gulf of Mexico, specific functions are imposed on, or exclusive jurisdiction is vested in, either of the Sections of the International Boundary and
Water Commission, which involve the construction or use of works for
storage or conveyance of water, flood control, stream gauging, or for any
other purpose, which are situated wholly within the territory of the country
of that Section, and which are to be used only partly for the performance
of treaty provisions, such jurisdiction shall be exercised, and such functions,
including the construction, operation and maintenance of the said works,
shall be performed and carried out by the Federal agencies of that country
which now or hereafter may be authorized by domestic law to construct, or
to operate and maintain, such works. Such functions or jurisdictions shall
be exercised in conformity with the provisions of the Treaty and in cooperation with the respective Section of the Commission, to the end that all
international obligations and functions may be coordinated and fulfilled.
The works to be constructed or used on or along the boundary, and those
to be constructed or used exclusively for the discharge of treaty stipulations,
shall be under the jurisdiction of the Commission or of the respective Section, in accordance with the provisions of the Treaty. In carrying out the
construction of such works the Sections of the Commission may utilize
the services of public or private organizations in accordance with the laws
of their respective countries.
This Protocol, which shall be regarded as an integral part of the aforementioned Treaty signed in Washington on February 3, 1944, shall be ratified and the ratifications thereof shall be exchanged in Washington. This
Protocol shall be effective beginning with the day of the entry into force of
the Treaty and shall continue effective so long as the Treaty remains in
force.

Article 27
The provisions of Article 10, 11, and 15 of this Treaty shall not be applied
during a period of five years from the date of the entry into force of this
Treaty, or until the Davis dam and the major Mexican diversion structure
on the Colorado River are placed in operation, should these works be
placed in operation prior to the expiration of said period. In the meantime Mexico may construct and operate at its expense a temporary diversion structure in the bed of the Colorado River in territory of the United
States for the purpose of diverting water into the Alamo Canal, provided
that the plans for such structure and the construction and operation thereof
shall be subject to the approval of the United States Section. During this
period of time the United States will make available in the river at such
diversion structure river flow now currently required in the United States,
and the United States will cooperate with Mexico to the end that the latter
may satisfy its irrigation requirements within the limits of those requirements for lands irrigated in Mexico from the Colorado River during the
year 1943.

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA

A PROCLAMATION
WHEREAS a treaty between the United States of America and the United
Mexican States relating to the utilization of the waters of the Colorado and
Tijuana Rivers, and of the Rio Grande (Rio Bravo) from Fort Quitman,
Texas, to the Gulf of Mexico, was signed by their respective Plenipotentiaries in Washington on February 3, 1944, and a protocol supplementary
to the said treaty was signed by their respective Plenipotentiaries in Washington on November 14, 1944, the originals of which treaty and protocol, in the
English and Spanish languages, are word for word as follows:
Arm WHEREAS the Senate of the United States of America by their Resolution of April 18, 1945, two-thirds of the Senators present (-uncut ring therein,
did advise and consent to the ratification of the said treaty and protocol,

